
 
 
 
 
 
 
 
 

BOARD OF ENVIRONMENTAL PROTECTION 
Meeting Minutes 

 
 

June 1, 2006 
 
 
A meeting of the Board of Environmental Protection was held on Thursday, June 1, 2006 at 
the Holiday Inn / Ground Round, Augusta, Maine.  Matthew Scott, Chair, called the meeting 
to order at 9:00 a.m. with the following individuals present: 
 
 
Board: Nancy Anderson, M. Wing Goodale, Donald Guimond, Richard Gould, Ernest Hilton, 

Virginia Plummer, Matt Scott and Nancy Ziegler. 
 
Absent: Denis Culley and Elizabeth Ehrenfeld 
 
 
Staff: Bureau of Air Quality        Jeffrey Crawford 
  Bureau of Air Quality        Tammy Gould 
  Office of the Commissioner      James Dusch 
  Bureau of Land and Water Quality     Richard Baker 
  Bureau of Land and Water Quality     James Cassida 
  Bureau of Remediation and Waste Management  Paula Clark 
 
 
Others: David P. Littell, Commissioner 
  Jerry Reid, Assistant Attorney General 
  Jan McClintock, Assistant Attorney General (Dragon appeal matter only) 
  Cynthia S. Bertocci, BEP Executive Analyst 
  Terry Hanson, Administrative Assistant 
 
 

(Meeting adjourned at approximately 3:30 p.m.) 
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I. DEPARTMENTAL 
 
 A. COMMISSIONER’S COMMENTS: 
 
 Water Withdrawal Rules:  The Department will be proposing new water withdrawal rules 

to the Board to initiate the formal rulemaking process.  The history related to the 
development of this rulemaking initiative includes early involvement at the Legislative 
level and hard work by Department staff resulting in the most sophisticated and 
scientifically based rule of its kind in the Northeast.  This major substantive rule is 
expected to be posted to hearing at the next regular meeting. 

 
 BEP Jurisdiction:  The Department received a request from Nancy Oden for Board 

jurisdiction over an application by Maine Wild Blueberry for a wastewater treatment spray 
irrigation system.  The Department has responded that the project does not meet the 
standard for a public hearing or Board jurisdiction.  A copy of Commissioner Littell's letter 
was distributed to Board members. 

 
 The Department has also received inquiries regarding a large gravel pit/rock quarry 

located off Route 302 in Windham.  This is a large quarry and has generated much local 
interest.  The company properly filed a Notice of Intent to Comply with the standards. 

 
 Maine Lakes Conference:  The New England Chapter of the North American Lake 

Management Society, the Maine Volunteer Lake Monitoring Program and Maine 
Congress of Lake Associations are hosting the 2006 Lakes Conference on Friday and 
Saturday at the University of Maine, Farmington.  Both Chairman Scott and the DEP 
Commissioner are presenting.  In addition to presentations, the conference offers 
workshops in areas that include: Lake Smart Landscaping, Road Maintenance, and 
Fisheries, etc.  This conference is expected to be well attended. 

 
 US Supreme Court Decision:  The case before the US Supreme Court regarding S.D. 

Warren’s challenge to Maine’s authority under the Clean Water Act was decided; it 
articulated strong support of the Department/Board's/State's authority under the Clean 
Water. 

 
 Additionally, on a separate matter the Board’s decision denying water quality certification 

for the Flagstaff Storage Project was upheld in Superior Court. 
 
 Vermont Stormwater:  A recent court decision in Vermont may have implications for 

expanding the scope of projects requiring stormwater permitting.  As a result of this 
recent action, the Department is working with the Attorney General’s office to review its 
NEPDES delegation of authority. 
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 Androscoggin River permit modifications:  Brief update. 
 
 Assistant Attorney General Reid advised that the Commissioner’s briefing regarding the 

Androscoggin River permit modifications is procedural in nature and that discussions of 
any substance related to the pending matter are not appropriate at this time; 
acknowledging that the parties to the proceeding are not present.  The Board’s attorneys 
agree that this level of communication regarding procedure is appropriate. 

 
 Commissioner Littell advised that on May 11th the Department issued draft license 

modifications for the International Paper and Rumford Mills.  The comment period for 
these draft modifications ends on June 12, 2006.  The Department would like to move 
forward with this process as soon as the comment period has concluded.  Commissioner 
Littell briefly described the Department’s approach, noting that he and his staff have 
discussed the license modifications with the other parties.  Commissioner Littell stated 
that he made it clear to all parties that all Department decisions would be based on 
documents in the record. 

 
Question:  Board member Ernie Hilton asked if the Department has consulted with the 
NGO’s. 
  Commissioner Littell explained that he and staff met with parties, including the 

NGO’s, before and during the modification review.  He noted that a number of parties 
including the NGO’s asked to meet with the DEP.  However, the Department’s 
decisions will only be based upon information submitted in writing and on the record 
as opposed to any verbal comments.  The Department continues to have discussions 
finding that they have been helpful. 

 
B. CHAIRMAN’S COMMENTS:  The U.S. Supreme Court’s decision in the S.D. Warren case 

was a win for fish and fish habitat. 
 
C. EXECUTIVE ANALYST COMMENTS : None 

 D. BOARD CALENDAR:     Reviewed 
 E. DEPARTMENTAL ORDERS:   Reviewed 
 F. EXECUTIVE SESSION:    None 
 
II CONSENT AGENDA ITEMS 

 
1. BEP Minutes - February 2, 2006 (approval) as modified to note that Nancy Ziegler 

was absent because her term lapsed prior to her reappointment. 
  The Board voted (5-0-3-2) to approve.  Board members Nancy Anderson, Don 

Guimond, Ernest Hilton, Virginia Plummer and Matt Scott voted to support the 
motion.  Board members Wing Goodale, Richard Gould and Nancy Ziegler 
abstained.  Board members Denis Culley and Elizabeth Ehrenfeld were absent. 
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II CONSENT AGENDA ITEMS (CONT.) 

 
2. BEP Minutes - March 2, 2006 (approval) 
  The Board voted (6-0-2-2) to approve.  Board members Nancy Anderson Donald 

Guimond, Ernest Hilton, Virginia Plummer, Matt Scott and Nancy Ziegler voted to 
support the motion.  Board members Wind Goodale and Richard Gould 
abstained.  Board members Denis Culley and Elizabeth Ehrenfeld were absent. 

3. BEP Minutes – March 16, 2006 (approval) 
  The Board voted (4-0-4-2) to approve.  Board members Nancy Anderson, Donald 

Guimond, Ernest Hilton and Matt Scott voted to support the motion.  Board 
members Wing Goodale, Richard Gould, Virginia Plummer, and Nancy Ziegler 
abstained.  Board members Denis Culley and Elizabeth Ehrenfeld were absent. 

4. BEP Minutes – April 20, 2006 (approval) 
  The Board voted (6-0-2-2) to approve.  Board members Nancy Anderson, Donald 

Guimond, Ernest Hilton, Virginia Plummer, Matt Scott and Nancy Ziegler voted to 
support the motion.  Board members Wing Goodale and Richard Gould 
abstained.  Board members Denis Culley and Elizabeth Ehrenfeld were absent. 

5. BEP Minutes – May 4, 2006 (approval) 
  The Board voted (6-0-2-2) to approve as modified to include language on page 5 

that clarifies modifications to Chapter 400, Appendix A.  Board members Nancy 
Anderson, M. Wing Goodale, Richard Gould, Donald Guimond, Ernest Hilton and 
Matt Scott voted to support the motion.  Board members Virginia Plummer and 
Nancy Ziegler abstained.  Board members Denis Culley and Elizabeth Ehrenfeld 
were absent. 

 
6. KENNEBUNK, KENNEBUNKPORT AND WELLS WATER DISTRICT, Kennebunk 

and Wells – Administrative Consent Agreement and Enforcement Order (BLWQ – 
Water) 

7. MAINE CENTRAL RAILROAD COMPANY, Gray – Administrative Consent 
Agreement and Enforcement Order (BLWQ – Water) 

8. MANLEY GOWER, Canaan – Administrative Consent Agreement (BLWQ – Land) 
9. STEVE J. CLISHAM II, Winterport – Administrative Consent Agreement and 

Enforcement Order (BLWQ – Land) 
 

  The Board voted (8-0-0-0-2) on a motion to approve consent agenda items 6, 7, 8 
and 9 as presented.  The vote was taken pursuant to 38 M.R.S.A. Section 341-D. 

  Board members Nancy Anderson, Wing Goodale, Dick Gould, Donald Guimond, 
Ernest Hilton, Virginia Plummer, Matt Scott and Nancy Ziegler voted to support 
the motion.  Board members Denis Culley and Elizabeth Ehrenfeld were absent. 
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III. Regular Agenda 
 
1. CHAPTER 1000, GUIDELINES FOR MUNICIPAL SHORELAND ZONING 

ORDINANCES / MUNICIPAL DEADLINE FOR LOCALLY ADOPTED SHORELAND 
ZONING ORDINANCES (approval)  
  Staff:  Richard Baker, Bureau of Land and Water Quality 

 
 The Board voted (8-0-0-2) on a motion to establish July 1, 2008 as the deadline for 

municipalities to update their Shoreland Zoning Ordinances to be consistent with the 
Department’s Chapter 1000, Guidelines for Municipal Shoreland Zoning as effective 
May 1, 2006. 

  Board members Nancy Anderson, Wing Goodale, Dick Gould, Donald Guimond, 
Ernest Hilton, Virginia Plummer, Matt Scott and Nancy Ziegler voted to support 
the motion.  Board member Denis Culley and Elizabeth Erhrenfeld were absent. 

 
2. STATE IMPLEMENTATION PLAN (SIP) – REDESIGNATION OF PORTLAND and 

MIDCOAST 8-HOUR OZONE NONATTAINMENT AREAS; SECTION 110 
MAINTENANCE PLANS (*post to public hearing)  
  Staff:  Jeffrey S. Crawford, Bureau of Air Quality 
 

 The Board voted (7-0-0-3) on a motion to post the State Implementation Plan for 
redesignation of Portland and Midcoast 8-hour Non-attainment areas, Section 110 
Maintenance Plans to a public hearing on July 6, 2006 beginning at 9:30a.m. in 
Augusta. 

  Board members Wing Goodale, Dick Gould, Donald Guimond, Ernest Hilton, 
Virginia Plummer, Matt Scott, and Nancy Ziegler voted to support the motion.  
Board members Nancy Anderson, Denis Culley and Elizabeth Ehrenfeld were 
absent. 

 
INFORMATIONAL SESSION 
 
 Liquefied Natural Gas (LNG) Briefing 
  Staff:  James Dusch, Office of the Commissioner 
 
 Department Enforcement Policy Review 
  Staff:  James Dusch, Office of the Commissioner 
 
 The Board received informational handouts for each briefing.  The LNG briefing included 

an overview of the state and federal licensing requirements pertaining to the proposed 
LNG projects.  With respect to the Department’s Enforcement Policy, it was noted that a 
future enforcement briefing will include a review of an actual enforcement case.  No vote 
was taken during either briefing. 
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3. DRAGON PRODUCTS COMPANY (appeal of the Second Procedural Order)  

 Staff:  Cynthia S. Bertocci, BEP Executive Analyst 
 

 The Board voted (7-0-1-2) on a motion to deny the appeal filed by Neighbors for a 
Safe Dragon of the Chairman’s Second Procedural Order. 

  Board members Nancy Anderson, Wing Goodale, Richard Gould, Donald 
Guimond, Ernest Hilton, Virginia Plummer, and Nancy Ziegler  voted to support 
the motion.  Board member Matt Scott abstained.  Board members Denis Culley 
and Elizabeth Ehrenfeld were absent. 

 
THE BOARD RECONVENED AT 1:30 TO CONTINUE WITH THE REMAINDER OF THE AGENDA 
 

4. SHERRILL AREY- COMMERCIAL WHARF EXPANSION (appeal by Kim Alan Young 
and Robert Garcia) 

   Staff:  James Cassida, Bureau of Land and Water Quality 
 
 The Board voted (7-1-0-2) on a motion to deny the appeal of Mr. Kim Alan Young and 

Mr. Robert Garcia affirming the Department Order approving the application of 
Sherrill Arey to expand the existing commercial wharf in Cushing incorporating all 
findings and conditions thereof. 

  Board members Nancy Anderson, M. Wing Goodale, Richard Gould, Donald 
Guimond, Ernest Hilton, Virginia Plummer and Matt Scott voted to support the 
motion.  Board member Nancy Ziegler voted opposed.  Board members Denis 
Culley and Elizabeth Ehrenfeld were absent. 



Board of Environmental Protection 

June 1, 2006 – Page 7 
 

BOARD OF ENVIRONMENTAL PROTECTION  
[www.maine.gov/dep/bep/index.htm] 

Holiday Inn / Ground Round, Augusta at 9:00 a.m. 
June 1, 2006 

 

 
I. DEPARTMENTAL 
  A. Commissioner’s Comments 
  B. Chairman’s Comments 
  C. Executive Analyst Comments 
001  D. Board Calendar 
  E. Departmental Orders / Applications Accepted for Processing 
  F. Executive Session 
 
II. CONSENT AGENDA ITEMS 
003  1. BEP Minutes - February 2, 2006 (approval) 
009  2. BEP Minutes - March 2, 2006 (approval) 
013  3. BEP Minutes – March 16, 2006 (approval) 
019  4. BEP Minutes – April 20, 2006 (approval) 
025  5. BEP Minutes – May 4, 2006 (approval) 
031  6. KENNEBUNK, KENNEBUNKPORT AND WELLS WATER DISTRICT, 

Kennebunk and Wells – Administrative Consent Agreement and Enforcement 
Order (BLWQ – Water) 

037  7. MAINE CENTRAL RAILROAD COMPANY, Gray – Administrative Consent 
Agreement and Enforcement Order (BLWQ – Water) 

047  8. MANLEY GOWER, Canaan – Administrative Consent Agreement (BLWQ – 
Land) 

051  9. STEVE J. CLISHAM II, Winterport – Administrative Consent Agreement and 
Enforcement Order (BLWQ – Land) 

 

ADMINISTRATIVE CONSENT AGREEMENT: 
Proposed wastewater discharge enforcement resolution open for public comment 

Pursuant to 38 M.R.S.A.§347-A(6) 
 
Town of Castine, Castine       (Staff:  John Glowa 287-3901) 
Dragon Products Company, Kennebunk   (Staff:  John Glowa 287-3901) 
Penobscot Nursing Home Elrcare Maine, LLC  (Staff:  Phil Garwood 287-3901) 
J&D McCrum, Mars Hill       (Staff:  Jim Crowley 287-3901) 
Central Maine Railroad, Embden     (Staff:  Mark Stebbins 822-6300) 
John Cushing d/b/a Cushing Construction, Readfield (Staff:  Molly Zogby 287-3901) 
 
Comment Deadline: June 23, 2006    --    Tentatively scheduled for Board action: July 20, 

2006 
 

 



Board of Environmental Protection 

June 1, 2006 – Page 8 
 

III. REGULAR AGENDA ITEMS 
055  1. CHAPTER 1000, GUIDELINES FOR MUNICIPAL SHORELAND ZONING 

ORDINANCES / MUNICIPAL DEADLINE FOR LOCALLY ADOPTED 
SHORELAND ZONING ORDINANCES (approval)  

  Staff:  Richard Baker, Bureau of Land and Water Quality 
 
III. REGULAR AGENDA ITEMS (CONT.) 

 
057  2. STATE IMPLEMENTATION PLAN (SIP) – REDESIGNATION OF PORTLAND 

and MIDCOAST 8-HOUR OZONE NONATTAINMENT AREA; SECTION 110 
MAINTENANCE PLANS (*post to public hearing)  

  Staff:  Jeffrey S. Crawford, Bureau of Air Quality 
 

INFORMATIONAL SESSION 
 Liquefied Natural Gas (LNG) Briefing 
  Staff:  James Dusch, Office of the Commissioner 
 
 Department Enforcement Policy Review 
  Staff:  James Dusch, Office of the Commissioner 
 

 
215  3. DRAGON PRODUCTS COMPANY (appeal of the BEP Second Procedural 

Order)  
  Staff:  Cynthia S. Bertocci, BEP Executive Analyst 

 
 

BOARD TO RECONVENE AT 1:30 TO CONTINUE WITH THE REMAINDER OF THE AGENDA 
 
 

299  4. SHERRILL AREY- COMMERCIAL WHARF EXPANSION (appeal by Kim Alan 
Young and Robert Garcia) 

   Staff:  James Cassida, Bureau of Land and Water Quality 
 
 
 
 
 
 
 
 

Next Regular Board Meeting –Thursday, June 15, 2006 – Holiday Inn, Augusta 

 
 


